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ever, Knowlton, J, delivering the without suffering, nor upon those 

opinion, uses the following language whose mental or physical condition 

that seems to apply very directly to makes them painfully sensitive to 

the case under review, viz. : the ques- everything about them." The court 

tion of nuisance or no nuisance de- likewise quotes from a portion of the 

pends upon "the effect of noise upon opinion of the Vice-Chancellor in the 

people generally, and not upon those, case under review, assuming that in 

on the one hand, who are peculiarly this case the plaintiff was in an ab- 

susceptible to it, or those, on the normal condition, 

other, who, by long experience, have Of course, mutatis mutandis, noise 

learned to endure it without inconve- and unpleasant sights stand on the 

nience ; not upon those whose strong same plane. 

nerves and robust health enable them William Rehn Claxton. 

to endure the greatest disturbances Philadelphia. 



Supreme Court of Missouri. 

NOE ET AL. v. KERN ET AL. 

Where a wife bequeathed all her property to her husband, "in the full 
faith that 'he' will properly provide for the two children of my deceased 
brother * * * whom we have undertaken to raise and educate :" Held, 
that a trust was created in favor of the children, and that in consideration of 
their frail health and helpless condition, an award of $9,000 for their educa- 
tion and maintenance was not excessive. 

Appeal from St. Louis Circuit Court ; Daniel Dillon, 
Judge. 

This is a suit in equity, instituted by Paul and Sadie Noe, 
through their curator, John Wickham, against EobertH. Kern, 
administrator de bonis non of the estate of Virginia C. Fergu- 
son, deceased, and Horace Ghiselin, administrator of the estate 
of William F. Ferguson, deceased, to charge the property in 
the hands of the administrator of the estate of Virginia C. Fer- 
guson with a trust which plaintiffs claimed was created in their 
favor by virtue of the last will and testament of the said Vir- 
ginia C. Ferguson. There was a verdict for plaintiffs, and de- 
fendants appealed. 

Given Campbell and JB. D. Laughlin, for appellants. 
Collins & Jamison and John Wickham, for respondents. 

The opinion of the court was delivered by 
Norton, C. J. — This is a proceeding in equity which calls 
Vol. XXXVL— 59 
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for the construction of the will of Virginia C. Ferguson, wife 
of William F. Ferguson. She died on the 6th of September, 
1883, leaving the following will : " In the name of God, amen. 
I, Virginia C. Ferguson, wife of William Ferguson, of St. 
Louis, Mo., make and declare this to be my last will and testa- 
ment, and hereby revoke all other wills by me heretofore made. 
First. I give, devise, and bequeath unto my husband, William 
Ferguson, all of my real and personal estate absolutely; the 
real estate being mostly situated in the city of Norfolk, county 
of Norfolk, State of Virginia. I make this bequest in the full 
faith that my husband will properly provide for the two chil- 
dren of my deceased brother. Simeon, whom we have under- 
taken to raise and educate. I appoint my said husband, Wil- 
liam Ferguson, the executor of this, my last will and testa- 
ment." Two days after the death of Mrs. Ferguson, her hus- 
band died, leaving a will, theretofore made, devising all his 
property to his wife, the said Virginia, without making any 
provision for the two children of said Virginia's brother Simeon, 
whom they had undertaken to raise and educate, and who are 
the plaintiffs in this suit, and claim that, from the precatory 
words used in her will, a trust was created in their favor. 
During the two days that said William lived after his wife's 
death, the evidence showed that he was under the influence of 
morphine, and not capable of transacting business. The said 
Virginia, at the time of her death, owned in St. Louis personal 
property worth about $10,000 and also owned considerable real 
estate in Virginia. Some time before the death of Mrs. Fergu- 
son, she and her husband, who were childless, took into their 
family Paul and Sadie Noe (the plaintiffs in this suit), two 
children of Simeon Noe, the deceased brother of Mrs. Ferguson, 
who lived with them as their adopted children, and were sup- 
ported and maintained by them as such, until the death of said 
Virginia and William Ferguson. No debts were proved up 
against the estate of said Virginia. The Circuit Court held that, 
by the will of Mrs. Ferguson, her estate passed to her husband, 
charged with a trust in favor of said Paul and Sadie Noe, and 
that the sum of $9,000 was a reasonable amount for the pur- 
pose Mrs. Ferguson had in view, which was adjudged to be paid 
over to the curator of the plaintiffs, both of whom were minors. 
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The defendants have appealed from this judgment, and insist 
that the will of Mrs. Ferguson does not admit of the construc- 
tion thus put upon it, and that, if it does, the judgment of the 
court is for too large an amount. 

In support of the first ground relied upon, it is insisted that 
the tendency of recent decisions is to restrict, rather than en- 
large, the doctrine applicable to precatory trusts, and we have 
been cited to a number of authorities stating that proposition 
generally. While this may be so, it may nevertheless be safely 
affirmed that they do not overthrow the rule prevailing both in 
England and this country " that words of recommendation, re- 
quest, entreaty, wish, or expectation, addressed to a legatee or 
devisee, will make him a trustee for the person or persons in 
whose favor such expressions are used, provided the testator has 
pointed out with sufficient clearness and certainty both the sub- 
ject-matter of, and the objects of, the intended trust :" 1 Jarm. 
Wills, *385. The rule upon this subject is stated in the case of 
Sehmucker'8 Estate v. Reel, 61 Mo. 596, to be as follows: 
" Courts of equity have frequently discussed the question as to 
the force of words or expressions of recommendation in wills in 
regard to the use to which testators might desire the persons to 
whom they had given legacies might putthem. The prevailing 
doctrine is that no particular form of expression is requisite in 
order to create a valid and binding trust; and that words of 
recommendation, request, entreaty, wish, or expectation will im- 
pose a binding duty upon the devisee by way of trust, provided 
the testator has pointed out with sufficient clearness and cer- 
tainty both the subject-matter and the object of the trust." 

In this class of cases, the difficulty is not as to what the rule 
is, but as to its application ; and as is said in 1 Perry, Trusts, 
§ 114 : "Every case must depend upon the construction of the 
particular will under consideration. The point really to be 
determined in all these cases is whether, looking at the whole 
context of the will, the testator intended to impose an obligation 
on his legatee to carry his wishes into effect, or whether, having 
expressed his wishes, he intended to leave it to the legatee to 
act on them or not at his discretion." I do not understand the 
fact to be disputed that two of the conditions presented by the 
above rule as being necessary to the creation of a trust, viz., 
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the subject-matter of the trust, and the objects of the trusts, 
are set forth in the will with sufficient clearness and certainty ; 
but it is claimed that the precatory words used are not sufficient 
to raise a trust, and that the devise of the property to the hus- 
band absolutely is inconsistent with the notion or contention 
that by the second clause of the will it was intended to charge 
the property thus devised with a trust. That a trust may be 
attached to property devised to another absolutely, provided the 
intention of the testator to so charge it appears in the will, we 
think is settled by the following cases : In Knight v. Knight, 3 
Beav. 148, it is laid down as a general rule that when property 
is given absolutely to any person, and the same person is by the 
giver, who has power to command, recommended, entreated, or 
wished to dispose of that property in favor of another, the 
recommendation, entreaty, or wish shall be held to create a trust, 
if, upon the whole, the words are so used that they ought to be 
construed as imperative, if the subject of the recommendation be 
certain, if the objects or persons to have the benefit of the 
recommendation or wish be also certain. Bohon v. Barrett's 
Ec'r, 79 Ky. 378; Hill, Trustees, 71. 

It is shown by the evidence in this case that Mr. and Mrs. 
Ferguson had no children ; that the two infant plaintiffs were 
the children of Mrs. Ferguson's deceased brother ; that both of 
them were frail, in bad health, without any means of support ; 
that one of them was so afflicted that in all probability she 
would never be able to contribute to her own support, on ac- 
count of her mental and physical deformities; that these chil- 
dren were taken into their family, and treated as their children, 
though they were never legally adopted ; that they were the 
objects of great solicitude, both on the part of Mrs. Ferguson 
and her husband, from 1872 till the time of her death ; that her 
husband died in two days after she did, having been during that 
time in a state of stupor, and unable to transact business. Was 
it the intention of Mrs, Ferguson that these children should be 
provided for by her husband out of the property devised by her 
to him ? and is that intention sufficiently shown by the use of 
the words, " I make this bequest in the full faith that my hus- 
band will properly provide for the two children of my deceased 
brother, Simeon, whom we have undertaken to raise ?" 
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It is well settled that, iii construing a will, the intention of 
the testator is to be ascertained, if possible, and that, in looking 
for the intention, the surrounding circumstances may be taken 
into consideration. Hall v. Stephens, 65 Mo. 677 ; Wig. Wills, 
103. In view of the circumstances surrounding Mrs. Ferguson, 
and the language of the will, we think it cannot be doubted that 
she intended that her husband should provide for the children 
out of the property devised to him. In the case of Warner v. 
Bates, 98 Mass. 274, the wife made a will devising to her hus- 
band for his life the use and income of her estate, "in the full 
confidence that he will, as he has heretofore done, continue to 
give and afford my children such protection, comfort, and sup- 
port as they or either of them stand in need of." It was held, 
Chief Justice Bigelow rendering the opinion, that the words 
employed subjected the use and income to a trust which a court 
of equity would enforce, and, in speaking of the rule that the 
intent of the testator must govern in such cases, observed : 
" It may be sometimes difficult to gather that intent, and there 
is always a tendency to construe words as obligatory in further- 
ance of a result which accords with a plain, moral duty on the 
part of a devisee or legatee, and with what it may be supposed 
the testator would do if he could control his actions." In the 
case of Knox v. Knox, 59 Wis. 172, the language of the will 
was : " Having full confidence in my said wife, and request at 
her death she will divide equally," etc.; and it was held to be 
sufficient to create a trust. Eriekson v. Willard, 1 N. H. 217; 
1 Jarm. Wills, 385. 

Considering the frail and helpless condition of these children, 
the manner in which they have been raised, the circle in society 
in which they moved, we are unwilling to say that the sum de- 
creed to be paid to their curator was more than it ought to be. 

Judgment affirmed, in which all concur. 

It is not necessary that technical Gary, 2 Sch. & Lef. Rep. 1S9; Smith 

words be used in wills, to create trusts: v. Bell, 6 Pet. 75-84; Barrett v. 

1 Jarm. Wills, 385. Marsh, 126 Mass. 213 ; Bone v. Porter, 

If the desire of the testator can be 141 Id- 309. It is in all cases a ques- 

inferred with reasonable certainty tion of intention: Spooner v. Love- 

from his language, it will be treated joy, 108 Mass. 529 ; Warner v. Bates, 

by the court as his command, and will 98 Id. 274. The wishes and desires 

be executed accordingly: Cary v. of a person as to the disposition of his 
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property after his death, constitute 
his will: Burt et a/, v. Herron, 66 
Penna. St. 402. It is difficnlt to rec- 
oncile the decisions; this arises from 
the great variety of facts and circum- 
stances which are scarcely ever the 
same in any two cases : Midgely v. 
Bond and Wife, 18 Md.433; Brograve 
v. Winder, 2 Ves. Jr. 633. Courts 
have held that trusts were created, 
where property was devised to certain 
persons, to he disposed of hy them, 
'' among such of our brothers and sis- 
ters and their children as shall be 
most in need of same," the court, ob- 
serving that the devise was not void 
for uncertainty, as it could be ascer- 
tained, who stood in the greatest 
need : Bull v. Bull, 8 Conn. 47. Again, 
where property was left to a person, 
"with a special request," that the 
donee divide the same at her decease, 
" between her near relatives and 
mine," it being decided that the term 
"near relatives" would mean such 
persons as would take under the 
Statute of Distribution: Handley v. 
Wrightson, 60 Md. 198. And where 
it was requested that a certain sum 
" may be paid " to the son of the 
devisor : Meed's Administrator v. Heed, 
30 Ind. 313. Where £100 were to 
be paid, "if it shall be her grace's 
pleasure so to do :" Harland v. Triggs, 
1 Bro. C. C.491. Where a husband 
" desires " his wife to devise certain 
property left her by him, to persons 
named by him : Pushman v. Filiter, 3 
Ves. Jr. 7. Where the testatrix " en- 
treated " a son-in-law to make a cer- 
tain disposition of property be- 
queathed to him by her : Prevost v. 
Clarke, 2 Madd. 458. Where a devise 
was made of a certain sum to the tes- 
tator's daughter, coupled with the 
condition, " and so order and direct 
that $8,000 of said sum be paid over 
to her son ' A,' when he shall arrive 
at the age of twenty one years :" 



Matter of accounting of Denton, 102 
N. Y. 200. And where a legacy is left 
to " B." with the request that he leave 
it upon his death to C.,D.,& E.: Eddy 
& Hartshorne, 7 Stew. (N. J.), 419. 

Where the following expressions 
and words have been used, a trust 
has been upheld: I desire him to 
give ; Vernon v. Vernon, Amb. 4 : 

1 hereby request; Newlan v. Nelli- 
gan, 1 B. C. C. 489 : Advise him to 
settle ; Parker v. Ballon, 5 L. J. N. S. 
Ch. 98 : This is my last wish ; Hinx- 
man v. Paynder, 5 Sim. 546: Re- 
quire and entreat; Taylor v. George, 

2 V. & B. 378: Well knowing; 
Briggs v. Penny, 3 Dely. & S. 539: 
Under the conviction ; Barnes v. 
Grant, 26 L. J. Ch. 92: To apply the 
same; Salisbury v. Benton, 3 K. & J. 
529 : Most heartily beseech; Meredith 
v. Heneage, 1 Sim. 553; Not doubting: 
Parsons v. Baker, 18 Ves. Jr. 476: 
Absolutely trusting; Irvine v. Sulli- 
van, 8 L. R. Eq. 673 : Of course, he 
will give ; Robinson v. Smith, 6 Madd. 
164: Under the firm conviction; 
Barnes v. Grant, 26 L. J. N. S. C. 92 : 
Having confidence ; Bad's Admin, v. 
Blackstone, 14 Gratt. 363: Authorize 
and empower; Brown v. Higgs, 4 
Ves. Jr. 708 s. c. 5 Id. 495 ; Elwin 
v. Elwin; 8 Id. 561: Order and 
direct; Cary v. Gary, 2 Sch. & X,. 
189 : Desire ; Harding v. Glyn, 1 Atk. 
469 : Belief; Cary v. Cary, 2 Sch. & 
L. 189: Will; Eales v. England, 
Prec. Chan. 200; s. c. 2 Vern. 466: 
Request; Eadev.Eade, 5 Mad. 118: 
Hope; Paul v. Compton, 7 Ves. Jr. 
375: Recommend; Tibbilts v. Tib- 
bitts, 19 Ves. Jr. 656; Harwoodv. 
West, 1 Sim. & Stu. 387 ; Malein v. 
Keighley, 2 Ves. Jr. 333: Confide; 
Griffith v. Evan, 5 Beav. 24: Shep- 
herd v. Natloge, 2 J. & H. 766: En- 
treat ; Prevost v. Clarke, 2 Madd. 458 ; 
Meredith v. Heneage, 1 Sim. 548. See, 
also, in this connection, Perry on 
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Trusts, 111; Lewin on Trusts, 118; 
Harrison v. Harrison, Admx., 2 Grat. 
1 and note, 44 Am. Dec. 372-9. 

No commendatory terms in a will 
expressing a " wish," " will," " desire," 
etc., are sufficient to create a trust, 
unless there be certainty as to the 
parties who are to take and what they 
are to take : Lines v. Dartlen and Wife, 
5 Fla. 72 ; Gilleerl v. Chapin, 19 Conn. 
342 ; Mor'ux v. Bishop of Durham, 10 
Vesey Ch. B. 521. 

The English courts, for nearly two 
hundred years, have construed preca- 
tory provisions in wills in the most 
liberal manner. See Eeles v. England, 
Prec. Chan. 200; 8. c. 2 Vern. 466; 
Harding v. Glyn, 1 Atk. 469; Pier- 
ton v. Garnet, 2 Bro. C. C. 38, 226; 
Paul v. Campion, 8 Ves. Jr. 375 ; Cory 
v. dry, 2 Sch. & Lef. 173-89; Forbes 
V. Ball, 3 Mer. 437 ; Wright v. Atkins, 
1 Turn & Bus. 143; Wood v. Cox, 1 
Keen, 317 ; Williams v. Williams, 1 
Sim. N. S. 358 ; Briggs v. Penny, 3 
Mac. & G-. 546; Bernard v. Min- 
shall, H. B. V. Johnson, 276; Bowser 
▼. Kinnear, 2 Gif. 195; Godfrey v. 
Godfrey, 11 W. E. 554; Shovellon v. 
Shovelton, 32 Beav. 143; Irvine v. Sul- 
livan, L. E. 8 Eq. 673; Curwick v. 
Tucker, 17 Eq. 320; Lemarehant v. 
Lemarehant, 18 Id. 414 

But during the last few years the 
law of that country has undergone 
some changes: Wig. on Wills, 213. 
A more strict and uniform require- 
ment of definiteness in regard both 
to the subject-matter and objects of 
the intended trusts than was for- 
merly the case, is now required: 
Lambe v. Earnest, 6 L. E. Ch. 597; 
Hutchinson & Tenant, In re, 8 Ch. D. 
540; Heneage v. Andover, 10 Price, 
230-65; Wright v. Atkyns, 1 T. & B. 
313-15; Sale v. Moore, 1 Sim. 534; 
Green v. Marsden, 1 Drew. 546; 
Wood v. Oglander, 12 L. T. N. S. 626; 
Williams v. Williams, 1 Sim. N. S. 



358; Motrin v. Motrin, 19 L. E., Ir. 
37 V. C; Curnick v. Tucker, 17 L. E. 
Eq. 320; Wilson v. BeU, 4 Ch. 581 ; 
Maekett v. Mackett, 14 Eq. 49 ; Stead y. 
Mellor, 5 Ch. D. 225. Compare Briggs 
v. Penny, 3 Mac. & G. 546; McCor- 
mick v. Grogan, 4 L. E. H. L. 82; 
Norris v. Frailer, 15 Eq. 318. See, 
also, in this connection, In re Adams 
and the Kensington Vestry, 27 Ch. D. 
394 ; Mussoorie Bank v. Baynor, 7 App. 
Cas. 321. 

In the early American cases, the 
English latitude of construction was 
allowed, and any expression of recom- 
mendation by the testator, that " A." 
should give an interest to " B.," was 
regarded by the courts as a trust in 
favor of "B.:" Wig. on Wills, 214; 
Erickson v. WiUard, 1 N. H. 219; 
Bull v. Bull, 8 Conn. 47 ; Harrison v. 
Harrison's Adm'r, 2 Gratt. 1 ; Sines v. 
Darden, 5 Fla. 5 1 ; Ingram v. Fraley, 29 
Ga. 553 ; Negroes v. Plummer, 17 Md. 
165; Warner v. Bates, 98 Mass. 274; 
Reed's Adm'r v. Reed, 30 Ind. 323. 
But the courts are now disposed 
to place a much more conservative 
construction upon such expressions 
of desire. One of the text-book 
writers observes that "such wo ids 
are used because the testator de- 
sires to leave the matters to which 
they relate to the discretion of the 
donee. * * * That if the in- 
tention was to control that discretion, 
very different language would ordina- 
rily be adopted, and furthermore, that 
in nine cases out of ten, where the 
courts have raised a trust out of such 
mere words of wish or exhortation, it 
has been done contrary to the expecta- 
tions of the testator, and more out of 
regard to the moral than the legal 
duty of the donee :" 2 Bedfield on 
Wills, 423. 

The tendency of modern decisions 
is to have regard to the intention of 
the testator, as gathered from the 
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whole will, in determining whether 
or not such expressions shall create a 
trust: Corby v. Corby, 85 Mo. 371. 

Various courts have held in the 
following recent cases, that no trusts 
were created, where a certain sum 
was bequeathed to several persons in 
the following words, "relying upon 
them to dispose of the same for the 
benefit of such charitable, and benevo- 
lent, and educational purposes, as they 
shall judge will most promote the 
comfort and improve the condition of 
the poor ; or in case any of my de- 
scendants should become poor and 
needy, then to apply in whole or in 
part to such descendants:" Willettsv. 
Willetts, 35 Hun, 401. Where a tes- 
tator gave all his property to his two 
younger sons with this explanation: 
"in making thisdisposition of my prop- 
erty, I assume that my eldest son will 
understand and appreciate my reasons 
for giving whatever property I may 
have at my decease to his younger 
brothers, and that they, on their part, 
will not fail to do for him and his 
family all that, under the circum- 
stances, the truest fraternal regard 
may require them to do:" Hose v. 
Porter, 141 Mass. 309. Where a tes- 
tator uses language which goes to show 
his intention to devise a fee to his 
wife, coupled with words of recom- 
mendation, suggestion, or advice, as 
to the management or occupation 
thereof: Hoxsey v. Hoxsey, 10 Stew. 
(N. J.) 21 ; Spears v. Ligon, 59 Tex. 
233. Where the wife is requested to 
finally dispose of property left her, 
" among my children and grandchil- 
dren, as shall seem to her good:" 
Foose v. Whitmore et al., 82 N. Y. 
405; Clarke v. Leuppe, 14 Weekly 
Dig. 206 ; Wier v. Michigan Stove Co., 
44 Mich. 506. Where a clause in a 
will reads, "I commit my grand- 
daughter, Annie, to the charge and 
guardianship of my daughter, Sara L. 



Cooke, in whose honesty, good will, 
and integrity I repose the utmost con- 
fidence," and continuing, "I enjoin 
upon her to make such provisions for 
said grandchild, and of my residuary 
estate, now in her hands, in such 
manner, at such times, and in such 
amount, as she may judge to be ex- 
pedient and conducive to the welfare 
of said grandchild, and her own sense 
of justice and Christian duty shall 
dictate :" Lawrence v. Cooke, 104 N. Y. 
632 ; reversing Same v. Same, 32 Hun, 
127. Where a testatrix provides, "It 
is my desire and request, that S. shall 
watch over and care for my friend W., 
and see that at no time, is she allowed 
to suffer or want for the necessaries of 
life :" Wilde v. Smith, 2 Dem. (Surro- 
gate) R. 93. Where a devise runs, 
'to A. to be held, used, and enjoyed 
by him, his heirs, executors, adminis- 
trators and assigns forever, with the 
hope and trust that he will not dimin- 
ish the same to a greater extent than 
may be necessary for his comfortable 
support and maintenance, and that at 
his death, the same or so much there- 
of as he shall not have disposed of by 
devise or sale, shall descend " to three 
persons named: Howard v. Carusie, 
109 U. S. 725. See, also, Eaton v. Warn, 
4 Eq. 151 ; In re Bond, Cole v. Hawes, 
4 Ch. D. 238 ; Parnall v. ParnaU, 9 
Id. 96; Wynne v. Hawkins, 1 Brown 
Ch. C. 179 ; Jubber v. Jubber, 9 Sim. 
508 ; Peck v. Halsey, 2 P. Wms. R. 387. 

Mere precatory words will not con- 
vert a legatee or devisee of an abso- 
lute gift into a trustee, unless it affir- 
matively appears that they were in- 
tended to be imperative: Hurt v. 
Herron, 66 Penna. St. 400. 

The rule is well settled in Pennsyl- 
vania, at least, that words in a will 
merely expressive of desire, recom- 
mendation, and confidence are not 
sufficient to turn a devise or bequest 
into a trust: Pennoek's Appeal, 20 
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Penna. St. 268; Jauretche v. Proctor, 
48 Id. 466; Bradley v. Thunder, 105 
Id. 173; Second Bef'd Preit'n Church 
v. Disbrow, 52 Id. 219 

Furthermore, it is also well settled, 
that property devised in fee simple is 
not affected by precatory words : The 
Att'y General?. Hall, Fitzg. 314 ; Bourn 
v. GMs, 1 Bus. & M. 615; Holmes v. 
Godson, 8 De Gex M. & G. 152; Jack- 
son v. Bull, 10 Johns. 10 ; Me v. Ide, 5 
Mass. 500; Bowen v. Dean, 110 Id. 
438 ; Van Duyne v. Van Buyne, 14 N. 
J. Eq. 397 ; Bona el al. v. Meier el al., 
47 Iowa, 607 ; Benlcert v. Jacoby et al., 
36 Id. 273; Williams et al. v. Allison, 
33 Id. 278; Napkins v. Glunt, 111 
Penna. St. 287 ; Colton v. Collon, U. S. 
C. Ct. Dist. Cal, Sept. 22, 1884 ; 21 Fed. 
Rep. 594. 

Neither will a trust be implied 
where it clearly appears from the 
will, that the testator intended to give 



the devisee full discretion in the use 
of the property: Corby v. Corby, 85 
Mo. 371 ; Gladding v. Fallett, 2 Dem. 
(Surrogate) R. 58. This is now well 
settled, although the opposite doctrine 
was formerly held to be the law : 
Ericlcson v. WiUard, 1 N. H. 217. See, 
also, Ingram v. Fraley, 29 Ga. 553 ; 
Briggs v. Penny, 8 Eng. L. & E. R. 231. 

Notwithstanding the general drift 
of the later decisions in this country, 
writers of respectability have not failed 
to deplore the undue severity which 
some courts have recently exhibited 
in cases of this sort : Wig. on Wills, 
216 ; Article, " Precatory Trusts," 4 
Am. L. Rev. 617. And it would 
clearly seem, that there could be no 
good ground for criticism in any case, 
where the creation of a trust would 
clearly subserve the testator's intent. 
Solon D. Wilson. 

Chicago. 111. 
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